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| . | NTRODUCTI ON

In this nmassive proposed class action, Plaintiffs allege
that forty-two pharnmaceutical conpanies fraudulently overstate
t he published “average whol esale prices” (“AW’) of nmany of their
prescription drugs, which results in inflated paynents for such
drugs by consuners and beneficiaries of the federal Mdicare Part
B program (t hrough co-paynents), private health and wel fare
pl ans, health insurers, self-insured enployers and other end-

payors for prescription drugs.? They have identified 321 drugs

! The Anended Conpl ai nt nanes el even plaintiffs, including
five ERI SA-qualified enpl oyee benefit plans, a voluntary enpl oyee
benefit plan and five associations. |t nanmes the follow ng
conpani es as defendants (corporate groupings are separated by
sem colon): Abbott Laboratories; Angen Inc.; “AstraZeneca,”
whi ch i ncludes Zeneca, Inc., AstraZeneca US, and AstraZeneca
Pharmaceuticals L.P.; “The Aventis G oup,” which includes Aventis
Phar maceuticals, Inc., Hoechst Marion Roussel, Inc., and Aventis
Behring LLC, “Baxter,” which includes Baxter International Inc.
and Baxter Heal thcare Corporation; Bayer Corp.; “The Boehringer
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with allegedly inflated prices.
On May 13, 2003, the Court allowed in part a notion to
di sm ss the original master consolidated conplaint. See In re

Pharm Indust. Average Wolesale Price Litig., 263 F. Supp. 2d

172, 178-80 (D. Mass. 2003) (Saris, J.) (Pharm 1). The Court
assunes close famliarity with that opinion, which sets forth the
factual background of the allegations as well as the appropriate
| egal standards. In response to that opinion, Plaintiffs have
filed a 297-page anended master consolidated conplaint (“AMCC),
whi ch asserts violations of the federal racketeering statute,

el even consuner fraud statutes and the antitrust |aws.? Again,

G oup,” which includes Boehringer Ingel heimCorp., Ben Venue
Laboratories Inc. and Bedford Laboratories; B. Braun of America,
Inc.; “The BM5S Group,” which includes Bristol-Mers Squi bb Co.,
Oncol ogy Therapeutics Network Corp., and Apothecon, Inc.; Dey,
Inc.; “The Fujisawa G oup,” which includes Fujisawa Heal t hcare,
Inc. and Fujisawa U. S. A, Inc.; “The GSK G oup,” which includes
d axoSmithKline, P.L.C, SmthKline Beecham Corp., and G axo

Wel | cone, Inc.; Hoffman-LaRoche, Inc.; Immunex Corp.; “The
Johnson and Johnson G oup,” which includes Johnson & Johnson,
Cent ocor, Inc., Janssen Phamarceutical Products, L.P., MNeil -
PPC, Inc., and Otho Biotech; Novartis Pharmaceuticals Corp.;
Pfizer, Inc.; “The Pharmacia G oup,” which includes Pharnmnacia
Corp. and Pharmacia & Upjohn, Inc.; “The Schering-Pl ough G oup,”
whi ch includes Schering-Pl ough Corp. and Warrick Pharmaceutical s
Corp.; “The Sicor G oup,” which includes Sicor, Inc., Censia,
Inc., and Gensia Sicor Pharmaceuticals, Inc.; TAP Pharnmaceuti cal
Products, Inc.; and Watson Pharamaceuticals, Inc.

2 The Amended Master Consolidated Conplaint (the “AMCC’)
pl eads causes of action under the Racketeer Influenced and
Corrupt Organi zations Act (“RICO), 18 U.S.C. 88 1962(c), (d);
Section 16 of the Clayton Act, 15 U S.C. 8§ 26; the Sherman Act,
15 U S.C 8§ 1; the antitrust statutes of 22 states; state
consuner protection statutes of 11 states; and civil conspiracy
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t he Def endant pharmaceuti cal manufacturer conpani es nove to

di sm ss.

After hearing, the Court ALLOAS I N PART and DEN ES I N PART
the notion to dism ss the clains that the pharmaceuti cal
conpani es viol ated the Racketeer Influenced and Corrupt
Organi zations Act (“RICO) and antitrust |law. Anmong ot her
things, the Court holds that Plaintiffs have set forth sufficient
facts to state clains concerning: (1) the alleged RI CO
enterprises between the pharmaceuti cal manufacturers and four
pharmacy benefit managers (“PBM s”) with the conmon objective of
pronoting fraudulent AWP's; (2) the alleged price-fixing

conspiracy of the Together Card Program Defendants in violation

law. The AMCC al so seeks declaratory relief pursuant to the
Decl aratory Judgnent Act, 28 U.S.C. 88 2201, 2202. Plaintiffs
bring this action on behalf of thenmselves and two cl asses:

[1] The AWP Payor d ass:

Al'l persons or entities who, for purposes other than
resale and during the Class Period, paid any portion of
t he purchase for a prescription drug manufactured by a
Def endant Drug Manufacturer (as identified in Appendix
A) at a price calculated by reference to the published
AWP during the C ass Peri od.

[ 2] Sub-d ass: The PBM Third-Party Payor C ass:

Al Third-Party Payors that, during the C ass Period,
contracted wwith a PBMto provide to its participants a
prescription drug nmanufactured by a Defendant Drug
Manuf acturer and identified in Appendi x A

(1 595.)
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of the antitrust laws; and (3) RICO clains involving multi-source
dr ugs.

1. DI SCUSSI ON

Plaintiffs allege three primry paradi gns that acconplish
this fraud. First, Plaintiffs allege that each Defendant
artificially raises its published AWP's to benefit nedical
providers (like doctors). The “spread” between the actual cost
of the drug and the AWP encourages providers to use that
Def endant’ s drugs at the expense of the beneficiaries of Medicare
Part B who make co-paynents.® Second, Plaintiffs allege that
each Defendant increases AW s and provi des ot her fraudul ent
ki ckbacks, discounts and rebates to encourage pharmacy benefit
managers to put its drugs on their fornularies. Third,
Plaintiffs allege that certain Defendant manufacturers
participate in an antitrust and RI CO conspiracy through a
di scount drug program the Together Rx Program The Defendants
use this programto “raise, fix, nmaintain and/or stabilize the
AWP of the Together Card Drugs,” thereby raising the prices paid
by the elderly, uninsured participants as well as by non-
partici pants who al so pay for those drugs based on AWP.

A Rl CO

3 The Def endants do not address separately this paradi gm
but they nake argunents under Rule 9(b) in the context of the
second paradigmthat are applicable to both the first and second
par adi gns.
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Plaintiffs allege that Defendants engaged in a pattern of
racketeering activity in violation of 18 U S.C. § 1962(c) by
establishing the fraudul ent AWP pricing schenme through the use of
interstate nmails and wire comunications. To state a R CO claim
under 8 1962(c), a plaintiff nust allege four elenents: "(1)

conduct; (2) of an enterprise; (3) through a pattern; (4) of

racketeering activity.”* See Libertad v. Wl ch, 53 F.3d 428, 441
(st Cir. 1995). Wile pleadings are to be construed liberally,
“a greater degree of specificity is required in R CO cases.”

Bessette v. Avco Fin. Servs., Inc., 130 F.3d 439, 443 (1st Cr

2000) .

Def endants argue that the RICO clains nmust be dism ssed for
five reasons: (1) Plaintiffs do not plead a viable enterprise;
(2) Defendants did not conduct or participate in the conduct of
any enterprise; (3) Defendants’ actions were not the proxinate
cause of the Plaintiffs’ injuries; (4) Plaintiffs failed to
all ege facts sufficient to satisfy Federal Rule of Cvil

Procedure 9(b); and (5) Plaintiffs’ nulti-source drug all egations

4 18 U.S.C. § 1962(c) (2000) provides:

It shall be unlawful for any person enpl oyed
by or associated with any enterprise engaged
in, or the activities of which affect,
interstate or foreign commerce, to conduct or
participate, directly or indirectly, in the
conduct of such enterprise's affairs through
a pattern of racketeering activity .
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do not neke sense.
1. Enterprises

Plaintiffs allege two types of enterprises. The first type
i s the Manufacturer-Publisher enterprise between each drug
manuf act urer and each of the publishers printing the AW dat a.
The second type is the Manufacturer-Pharmacy Benefit Manager
enterprise between each drug nanufacturer and each PBM Each
type of enterprise will be discussed separately.

(a) The Manufacturer - Publisher Enterprises
(Count | 91 624 - 628)

In Count |, Plaintiffs claimthat the Defendant drug
manuf acturers engaged in an illegal pattern of racketeering
activity wherein each manufacturer fornmed a separate associ ati on-
in-fact enterprise with each of the conpanies that published the
AW s, and that each manufacturer conducted the affairs of its
enterprises. The conplaint identifies Thonmson Medi cal
Enterprise, First DataBank, Inc. and Facts & Conparisons, Inc. as
the publishers. (1 622.) For exanple, Plaintiffs allege an
enterprise between Abbott and Thomson Medical, which “is an
ongoi ng and conti nui ng busi ness organi zati on consi sting of both
corporations and individuals that are and have been associ at ed
for the common or shared purposes of (a) publishing or otherw se
di ssem nating fal se and m sl eading AWP's”, (b) “selling,

pur chasi ng, and adm nistering” [drugs with AWP's to plaintiffs]
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and (c) “deriving profits fromthese activities.” (1 628(a).)
Def endants argue that these allegations do not suffice to
pl ead an associ ation-in-fact enterprise under the tests

established by the First Crcuit. See Pharm 1, 263 F. Supp. 2d

at 182. The First Crcuit has considered several factors in
determ ni ng whether a RI CO associ ation-in-fact enterprise has
been properly asserted: (1) whether the associ ates have a conmon
purpose; (2) whether there is systematic |inkage, such as
over |l appi ng | eadership, structured or financial ties or
continuing coordination; (3) whether there is a common

comuni cati on network for sharing information on a regul ar basis;
(4) whether the associates hold neetings and sessi ons where

i nportant discussions take place; (5) whether the associates wear
common col ors, signs or insignia to nake the group identifiable;
and (6) whether the group conducted common training and
instruction. See id.

According to the AMCC, each nmanufacturer-publisher
enterprise “has a systematic |inkage because there are
contractual relationships, financial ties, and continuing
coordination of activities” between the participants and a
“conmon commruni cati on networ k” through which the participants
“share information on a regular basis.” (See, e.qg., {1 628.) The
primary comruni cati on between the participants in each all eged
enterprise is the sending of the allegedly fraudul ent AW s by

7



t he manufacturer to the publisher for publication. (Y 625.) The
AMCC al | eges that the publishers know of the fraudul ent nature of
the reported AWP's ( 626), but they publish the information
anyway. The AMCC al |l eges that “each one of the Publishers was
awar e of the Defendant Drug Manufacturers’ AW schenme, was a
knowi ng and willing participant in that schenme, and reaped
profits fromthat schenme.” (9§ 212.) Finally, according to the
AMCC, “[e]ach of the enterprises has the common purpose of
per petuating use of the AW’ s”: the manufacturers wi sh to push
the spread to increase their market share, and the publishers
have an econom c incentive to publish without question the prices
reported “because if they did not, the manufacturers could easily
revert to the other nethods of publishing prices or the
publ i shers woul d have to i ndependently investigate the AW at
significant expense.” (1 624.)

These al |l egations of an association-in-fact enterprise fall
short in two ways. An enterprise nust be “a group of persons
associ ated together for a comon purpose of engaging in a course

of conduct.” United States v. Tourette, 452 U S. 576, 580

(1981). The participants, as described, do not share a common
pur pose nore specific than that common to nmany hunman endeavors,
the reaping of a profit. The publishers are indifferent as to
whet her the AWP spread exists or not; their financial interest
lies in earning noney through selling books listing nunbers. The

8
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spread is irrelevant to their financial well being.

Further, Plaintiffs do not cite sufficient facts to support
the allegation that the publishers know of the fraudul ent nature
of the AWPs they publish. Plaintiffs rely on surveys by unnaned
publ i shers undertaken prior to 1992 regardi ng unnanmed drugs, but
the allegations in the conplaint relate to behavior beginning in
1991. They also point to reports on AW inflation by
Congr essi onal bodi es and governnent agencies, and a recent
| awsuit brought by Defendant Dey seeking to force publishers to
publish the AWP it reports rather than the true price of its
drugs, after publishers lowered its AW s follow ng a Texas
prosecution of Dey for AWP fraud. Wiile sonme of these factors
may support an inference that sonme publishers may have been aware
of concerns by governnental entities about inflated AWP's, they
are insufficient to draw a reasonabl e inference that each of the
publ i shers knew of the fraudul ent nature of the AW’ s for the
identified drugs.

Plaintiffs further insist that “each of the manufacturer-
publ i sher enterprises has a common purpose of perpetuating the
use of AWP's as a benchmark for reinbursenent in the
pharmaceutical industry” (Y 624), thus skirting the issue of
whet her the publishers knew of the fraud. It is true that the
use of AWP as a pricing benchmark may be a comon objective, and
the nenbers of an enterprise do not have to share all objectives

9
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so long as they have one in comon. See, e.qg., United States v.
London, 66 F.3d 1227, 1244 (1st Cir. 1995) (holding that there
was a common or shared purpose animating the enterprise, a bar,
check-cashi ng busi ness and an individual engaged in ganbling:
profiting fromthe bookmakers who were engaged in illegal
ganbling). However, without a shared illegal purpose to defraud,
t he shared i nnocent objective of using AW as a published
benchmark woul d not support a claimof a RICO enterprise. See

Blue Cross v. Smthkline Beechamdinical Labs., Inc., 62 F

Supp. 2d 544, 549 (D. Conn. 1998) (dism ssing RI CO conplaint for
insufficient allegations of a comon purpose to defraud).

Second, even if the commobn “reaping-a-profit” objective were
to suffice, the AMCC contains only conclusory allegations

concerning systematic |inkages and ascertai nabl e structures.

Essentially, Plaintiffs have nerely parroted | anguage from Pharm

I dismissing a simlar claimin the initial master conplaint.
The only systematic |inkage or structured or financial ties
described with sonme detail in the AMCC are the contracts for the
publ i shing of the AWP's; there are no allegations of a commobn
command structure or any consi dered response to evol ving
conditions. Allegations of a comon comruni cati on network beyond
the sending of AWP information to be published are barebones:
there are no common comuni cations all eged beyond those that

woul d be exchanged by parties to an arnms-length contract. The

10
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Plaintiffs do not attenpt to allege the remaining factors
(meetings, joint training, etc.) relevant to a determ nation of
whet her an association-in-fact existed. The publishers’ printing
of fraudulent AW’ s under a contract with the manufacturers does
not constitute an enterprise.

(b) The Manufacturer - PBM Enterprises
(Count 11 99 651 - 661)

In Count 11, Plaintiffs allege nmultiple associations-in-
fact, each consisting of: (1) a PBMthat, acting as a m ddl eman
bet ween drug manufacturers and end- payors, adm nistered purchases
of a defendant manufacturer’s drugs and bill ed end-payors based
on the reported AWP and (2) a defendant drug manufacturer. (1
651.) The four naned PBM s are: Advance PCS, serving 75 mllion
heal th plan nmenbers; Caremark Rx, Inc., with $5.6 billion in
revenues in 2001; Express Scripts, Inc., the third-largest PBMin
Anerica; and Medco Health Sol utions, Inc., a wholly-owned
subsidiary of Merck. (f 650.) For exanple, the AMCC al |l eges an
Abbott-Caremark Rx Enterprise. (f 661(a).)

According to Plaintiffs, PBMs, with the know ng assi stance
of the manufacturers, have engaged in hidden profit-nmaking
schenmes falling into three general categories: (1) garnering
rebates and other “soft dollars fromdrug manufacturers that the
PBM s, to a |arge extent, keep without disclosing to the health

pl ans the true anounts of the rebates”; (2) pocketing “secret

11
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spreads” between actual drug costs and the prices charged to
health plans and their nenbers; and (3) keeping “secret

di scounts” provided by the drug manufacturers in association with
the PBMs numil-order operations. (1 654.)

The paradi gns here are sonmewhat different fromthe paradi gm
in the Medicare Part B context, discussed in Pharm 1. First,
the AMCC al |l eges that the PBM benefits because it pockets the
spreads between the published AWP's for brand-nanme drugs, which
it uses to calculate the rates it charges to end-payors (e.qg.,
AW minus 13 percent), and the actual prices which it pays the
retail pharmacies (e.g., AW nminus 15 percent). (See T 171.)
Second, there is a “spread” in PBM nail-order operations in which
the PBM acts as a pharmacy between the published AWP price and
the actual acquisition cost. (ld.) Finally, the PBM pockets
spreads in the mail-order context in which a third-party
“repackager” is used between the rates charged to end-payors and
the rates paid to the repackagers. (1d.)

The “spreads” notivate the PBMs to put the brand-nane drug
on a formulary: the greater the AWP inflation, the greater the
profit to the PBMfromthe spread. (1d.) Each manufacturer
benefits froma spread because it encourages PBMs to sell that
manuf acturer’s drug, rather than a conpetitor’s.

Al | eged communi cations between PBM s and the manufacturers
include, inter alia: (1) marketing materials about the AW’ s for

12
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brand- nanme drugs sent from manufacturers to PBMs; (2) witten
representations of the AWP's sent by the manufacturers; (3)
“thousands of witten and oral comuni cations di scussi ng,
negoti ating and confirm ng the placenent of a Defendant drug
manuf acturer’s drug on a particular PBMs fornulary”; and (4)
written comuni cations, including checks, relating to rebates,
ki ckbacks and ot her financial inducenents. (Y 666(a)-(i).)
Addi tionally, sal espersons from manufacturers regularly nmeet with
PBMs in order to pronote their products and the fraudul ent AW
schene. (19 664, 667(e).) Plaintiffs allege that Defendants
controlled, inter alia, the setting of the AWP's, the
di stribution of marketing material used to informthe PBM s of
the benefits of using AWP's, and the affairs of the PBMs by
provi di ng rebates and adm ni strative fees in exchange for the
PBM s use of a particular nmanufacturer’s AW's. (9 667.)

These al | egations provide a pl ausi ble common fraudul ent
purpose (a falsely-inflated AW) and describe systematic
I i nkages, comon comuni cati on networks, and regul ar neeti ngs
anong associates. It is true that Plaintiffs have not all eged
speci fic comuni cations for each enterprise, but courts have
recogni zed that relaxation of pleading requirenments is permitted
where information is in a defendant’s sol e possession. See,

e.q., Efron v. Enbassy Suites (P.R) Inc., 223 F.3d 12, 16 (1st

Cir. 2000). Such relaxation is particularly appropriate here

13
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where nost of the Defendants have conceded that AW s represent
only an “undi scounted sticker price” that has no direct relation
to the actual average price they charge for their drugs and that
this is a widespread pricing and reporting practice. Pharm |
263 F. Supp. 2d at 180.

2. Conduct or Participate in the Conduct
(Manuf acturer - PBM Enterprises)

Def endants argue that the AMCC makes insufficient
al | egations that each manufacturer conducted or participated in
t he conduct of the manufacturer - PBMenterprises. The *conduct
or participate in the conduct” portion of 8§ 1962(c) “requires
sonme participation in the operation or managenent of the

enterprise itself.” Reves v. Ernst & Young, 507 U.S. 170, 176

(1993). “An enterprise is ‘operated’ not just by upper
managenent but al so by lower-rung participants in the enterprise
who are under the direction of upper managenment. An enterprise
al so m ght be ‘operated or ‘managed’ by others ‘associated wth’
the enterprise who exert control over it as, for exanple, by

bribery.” 1d. at 184 (footnote omtted). See United States v.

Shifman, 124 F.3d 31, 36 (1st G r. 1997) (holding that debtor who
referred persons to | oan shark in exchange for debt relief or
fees conducted or participated in the conduct of |oan sharking

enterprise); Aetna Cas. Sur. Co. v. P & B Autobody, 43 F.3d 1546,

1559 (1st G r. 1994) (holding that operation or nanagenent test
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required a “degree of direction” which can be direct or
indirect).

Def endants argue that, at best, the AMCC al |l eges that they
were sinply conducting their own affairs, not participating in
the enterprises. As noted above, the AMCC all eges that the
Def endants were not sinply acting legally to pronote their
products, but rather pronoted the fraudul ent AWP schene. By
directing the affairs of each enterprise through ki ckbacks and
ot her financial incentives to PBMs, the Defendants sought to
t ake advant age of an honor system established for price reporting
to pronote a fraudul ent pricing schene.

3. Causation

“When a plaintiff attenpts to base a civil RICO claimon 8§
1962(c), that claimcannot succeed unless the injuries of which
the plaintiff conplains were caused by one or nore of the

specified acts of racketeering.” Canelio v. Am Fed n, 137 F. 3d

666, 669 (1st CGr. 1998) (citing Mranda v. Ponce Fed. Bank, 948

F.2d 41, 46-47 (1st Gr. 1991)). “[Merely proving that the
al l eged predicate acts were a ‘cause in fact’ of plaintiff’'s
injuries will not be sufficient. Instead, 8 1964(c) requires
proof that at |east one of the defendant’s predicate acts was the
proxi mate cause of the plaintiff’s injuries.” 1d. (citing Hol nes

v. Sec. Investor Prot. Corp., 503 U.S. 258, 268 (1992)).

I n Hol nes, the Suprenme Court applied three policy tests to

15
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support its finding that the defendant’s actions were not the
proxi mate cause of the plaintiff’s injuries: first, how
difficult it is “to ascertain the amount of a plaintiff’s damages
attributable to the violation, as distinct from other,

i ndependent factors”; second, whether hol ding the defendant
liable “would force courts to adopt conplicated rules
apportioni ng damages anong plaintiffs renoved at different |evels
of injury fromthe violative acts, to obviate the risk of
mul ti ple recoveries”; and third, whether “the need to grapple
with these problens is sinply unjustified by the general interest
in deterring injurious conduct, since directly injured victins
can generally be counted on to vindicate the |aw as private
attorneys general.” Holnes, 503 U S. at 269-70.

Here, Defendants argue that the alleged predicate acts are
not the proximate cause of Plaintiffs’ alleged injuries, for
there are intervening acts between Plaintiffs’ alleged injuries
and the alleged acts of the Defendants. Specifically, Defendants
note that the alleged m srepresentations were nade to third-party
publ i shers, not Plaintiffs; that the prescribing doctors set
their own charges under Medicare; that nunerous governnent
actors, including Congress and carriers, chose to base their
rei nbursenents on AWP; and finally, that any injury arising from
a Manufacturer-PBM enterprise was not proxi mtely caused by the
Def endants, but rather by the PBMs or the Plaintiffs thensel ves.

16



The Defendants’ argunents are not persuasive. 1In the
private, end-payor context, the harm all eged by Defendants’
all eged actions is visited directly upon the end-payor
Plaintiffs, as they have paid directly for the nanmed drugs based
on the AWP’s. Simlar argunents about intervening causes between
the setting of an AWP by a defendant and injuries to plans and
i ndi vi dual co-payors were recently rejected as “border[ing] on

the frivol ous, In re Lupron Marketing and Sal es Practices

Litig., 295 F. Supp. 2d 148, 175 (D. Mass. 2003) (Stearns, J.),
for “the argunment ignores . . . the corollary requirenent that

the intervening act be unforeseeable and conpletely independent
of any act undertaken by the original actor,” id., a requirenent
not met in this case.

The concl usion that proxi mate cause exists is supported by
the reasoning set forth in Holnes: the Defendants do not argue
that there would be any particular difficulty in allocating
damages; there are no other victins that will be sharing in the
anounts clained by Plaintiffs; and as the Plaintiffs are the ones
directly injured, no other party is better placed to vindicate
their interests.

4. Rule 9(b)

Def endants chal |l enge the sufficiency of Plaintiffs’
al I egations under Rule 9(b) on numerous bases: (1) Plaintiffs
have not identified the time, date and place of specific
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statenents between PBM s and manufacturers; (2) Plaintiffs have
not |linked particular drugs to particular PBMs; (3) Plaintiffs
have not identified the prices they paid for each drug (thus
allowing for a calculation of the “spread” in sone cases) or the
mechani sms within their contracts for calculating prices; (4) the
al | egations of volunme discounts, rebates, credit nenbs, and the
like are devoid of particulars; (5) Plaintiffs fail to specify
the states in which drugs were purchased; (6) certain Plaintiffs,
i ncludi ng the associations, did not allege the purchase of any
drugs fromcertain Defendants; (7) Plaintiffs have failed to
al l ege conmpetitors for each drug; and (8) Plaintiffs do not
all ege that certain drugs were purchased under Medicare Part B.

In Pharm 1, the Court held that in light of the detailed
fraudul ent schene alleged, the plaintiffs’ allegations were
sufficient wwth respect to “any drug identified in the conplaint
together with the allegedly fraudul ent AW published by a naned
defendant for that drug.” 263 F. Supp. 2d at 194. The Court
instructed that if plaintiffs were to file an anended conpl ai nt,
“plaintiffs shall clearly and concisely allege with respect to
each defendant: (1) the specific drug or drugs that were
pur chased from defendant, (2) the allegedly fraudul ent AW for
each drug, and (3) the nane of the specific plaintiff(s) that
purchased the drug.” 1d.

Wth respect to nost Defendants, the Court finds that
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Plaintiffs in the AMCC have pl ed allegations concerning the

fraudul ent schenme with enough specificity to conply with the

requi renents of Rules 9(b) and 8(a). See Franklin ex rel. V.

Par ke- Davi s, 147 F. Supp. 2d 39, 46 (D. Mass. 2001) (Saris, J.)

(“[Where the all eged schenme of fraud is conplex and far-
reachi ng, pleading every instance of fraud would be extrenely
ungainly, if not inpossible. Courts facing simlar clains under
the Fal se Clainms Act have not placed the bar so high as to
require pleading with total insight.”). In the AMCC, Plaintiffs
descri be extensively the factual investigations undertaken that
formed the bases of Plaintiffs’ allegations, and in so doing
identify particular allegedly-fraudul ent conduct on the part of
each Defendant, except one. (See YT 155 - 157 (describing
government investigations); 187 (chart displaying spreads
cal cul ated by Department of Justice for el even defendants); 200 -
540 (descriptions of varying specificity by particul ar defendant
of pricing mechani sms, governnent investigations, internal
docunents identifying spread, and related itens).) The
anendnents to the original conplaint allege the particular drugs

i nvol ved, and the AWP’s for those drugs. Conpare Pharm 1, 263

F. Supp. 2d at 193-94.

The Court has exam ned each notion to dismss filed by
i ndi vi dual Defendants. After a review of Defendant-specific
briefs, the Court rules as follows:
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1. The clainms by a Plaintiff association against a
Def endant manufacturer are di sm ssed unless a nenber of that
association is alleged to have purchased a drug fromthat
Def endant .
2. The Court continues to defer ruling on the juridical
| i nkage doctrine as that issue is nore properly resolved in the

context of class certification. See Payton v. Kane, 308 F.3d

673, 679-80 (7th Cr. 2002) (holding that a court shoul d consi der
“issues of class certification prior to issues of standing” and
poi nting out that once a class is properly certified “standing
requi renents nmust be assessed with reference to the class as a
whol e, not sinply with reference to the individual naned
plaintiffs”). Accordingly, so long as there is one naned
Plaintiff who purchased a drug froma Defendant, the Court w |
not dism ss the clains of fraud involving other drugs
manuf act ured by that Defendant even if none of the naned
Plaintiffs purchased that particular drug. The Court declines
the invitation at this early stage of the litigation to eval uate
intricate argunents involving standing (for exanple, whether a
plaintiff who has standing with respect to a Medicare Part B drug
has standing to represent a purchaser of a drug under a private
pl an), although these issues nay be appropriate in a typicality
anal ysis under Fed. R Cv. P. 23(a)(3).

3. Inlight of the allegations and concessi ons concerni ng
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an industry-wi de practice of inflating AWP's, the Court rejects
argunents that Plaintiffs nust allege a specific spread for each
drug, so long as sufficient facts were alleged to infer a
fraudul ent schene by each particul ar Def endant manufact urer
(i.e., government investigations concerning that conpany,

i nternal conpany docunents, specific alleged fraudul ent spreads
on ot her drugs manufactured by that conpany and the like). The
al l egations not neeting this standard are di scussed bel ow.

4. The Court dism sses the clains regarding Viramune as it
was apparently not manufactured by the Boehringer G oup.

5. The Court dism sses Hof f man-LaRoche on the ground that
there are insufficient allegations to support a claimof a
fraudul ent schene. While industry-wi de practices are rel evant,
this is essentially a guilt-by-association claimas there are no
al | egati ons concerni ng governnent investigations, internal
docunents or specific fraudul ent spreads relating to this
particul ar conmpany. Defendant Hoffman-La Roche is the only
Def endant for which no exanples of allegedly-incrimnating
comuni cati ons, fraudul ent pricing, or governnent investigations
were given. Plaintiffs explain that statenments pertaining to
Hof f man- La Roche’s drug Kytril are detailed in the AMCC section
pertaining to a conpetitor, the GSK G oup. GSK allegedly sold
Kytril to Hoffrman-La Roche, and the AWP of Kytril has not
decreased since the sale. (See Y 386 - 404 (citing docunents

21

,esERVQ)
02/26/04
10:27 AM ET,
%, &
ML we:



di scussing benefits of spread).) | agree with Hoffnman-La Roche
that this pleading inplicating another defendant is not
particul ar enough to infer that Hof fman-La Roche engaged in
racket eeri ng.

Plaintiffs further argue that under First Crcuit precedent,
the proper course is to permt discovery, noting that unlike the
ot her Def endants, Hoffman-LaRoche has never been subject to

di scovery. See New England Data Serv., Inc., v. Becher, 829 F.2d

286, 290-91 (1st Cir. 1987) (“[Where, for exanple the specific
all egations of the plaintiff make it likely that the defendant
used interstate mail . . ., and the specific information as to
use is likely in the exclusive control of the defendant, the
court should make a second determ nation as to whether the claim
as presented warrants the all owance of discovery and if so,
thereafter provide an opportunity to amend the defective

conplaint.”); but see Feinstein v. Resolution Trust Corp., 942

F.2d 34, 44 (1st Cr. 1991) (noting that “[a]lthough Becher may
in certain circunstances give a plaintiff a second bite at the
apple, its generous fornulation is not automatically bestowed on
every litigant”).

Here, the Court makes the second determ nation that
di scovery is not warranted. Unlike in Becher, where the
conpl aint contained other allegations of particular facts with

regard to the defendants, 829 F.2d at 287, no specifics have been
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all eged as to the conduct of Hoffman-LaRoche. Therefore,
Hof f man- La Roche’s notion to dismss is ALLOAED

6. The Court shall allow discovery to proceed with respect
to B. Braun of America. Plaintiffs nust respond to the issues of
personal jurisdiction and whether the service of B. Braun of
Anmerica relates back to the service of B. Braun Medical, Inc. by
August 24, 2004.

5. Milti-source Drugs

In Pharm 1, the Court dism ssed w thout prejudice
plaintiffs’ clains relating to nultiple-source (including
generic) drugs because the allegations were not specific with
respect to such drugs and they “do not fit the paradi gm descri bed
in the conplaint.” 263 F. Supp. 2d at 194 n. 11

In the AMCC, Plaintiffs allege that AW fraud is “nost
exacerbated for generic drugs or for brand nane drugs for which
there are biological or therapeutic equivalents.” (11 179-190.)
They further allege that the AW fraud affects private end-payors
as well as the Medicare Part B program According to the
Plaintiffs, in the private payor arena, generic drug
rei nbursenent is determ ned either in the sane manner as for
brand- nanme drugs (i.e., a certain percentage “di scount” off of
the AWP) or is based on the amount specified as the maxi num
al l owabl e cost or “MAC.” MAC prices or reinbursenent rates are a

schedul e of pricing for generically equival ent drugs based upon
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the AWP's of conpeting generic drug manufacturers. The federal
government issues a MAC price for generic products that have
three or nmore manufacturers or distributors on the market. PBMs
sonetinmes utilize this MAC rei nbursenent publication, and

soneti nmes cal cul ate a maxi nrum al | owabl e cost based on their own
formul ae, which utilize the |ist average whol esal e prices of
conpeting generic drug manufacturers. The use of a maxi num

al l owabl e cost based on the |ist average whol esale price is
termed in the industry as the “average average whol esal e price.”

In the public payor arena under Medicare Part B, multi-
source drugs or biologicals are reinbursed on the basis of the
| essor of the nedian AW of all of the generic fornms of the drug
or biological, or the | owest brand-nanme product AWP, with the
resulting price confusingly being also terned “AW”. (Y 149
(citing Program Menorandum AB-99-63 (Sept. 1999)).)

The raising of an individual Defendant’s reported AW for a
mul ti-source drug can (but does not necessarily) raise the medi an
AW at which the generic drug is reinbursed. Mreover, while any
one generic manufacturer can only affect the nedian generic
rei nmbursenent for AWP for a product, rather than directly
affecting its own drug’ s reinbursenent. Defendants still benefit
fromthe spread between the nedian AWP and t he actual prices
paid. (f 186.) According to the AMCC, “[t] he natural and
expected result of this ‘leap frogging of increasing AWPS is
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that multi-source drugs have sonme of the highest spreads of any
drugs, sonetinmes resulting in an AW over 50, 000% over act ual
costs.” (Y 187.) For exanple, Baxter publishes the AW for
Sodi um Chl oride at $928.51, while the DQJ determnmined that the
actual AW was $1.71, a percentage spread of 54,199% (9 187,
chart.)

Def endants argue that the allegations regarding the
under |l yi ng fraudul ent schenme for multi-source drugs are
insufficient under Rule 9(b). Defendants reason that they have
no notive to conpete by increasing the “spread” between the
aver age whol esale price of nulti-source drugs and the actual
price of such drugs to providers, because Medicare Part B pays
for nmulti-source drugs at “the |l esser of the medi an average
whol esal e price for all sources of the generic forns of the drug
or biological or the | owest average whol esal e price of the brand
name forms of the drug or biological.” 42 C.F.R § 405.517
(2003). No one drug maker could gain an advant age by
| eapfroggi ng the AWP over a conpetitor’s, Defendants argue, as
rei nbursenent is based on the nedian. For simlar reasons, there
is no reason to conpete with regard to non-Medicare Part B,
mul ti-source drugs, which are reinbursed based on MAC s.

Plaintiffs respond that prices of nulti-source drugs are
often based on AWP in the private payor context, giving drug
makers the same incentive to increase AWP. In any event, at this
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stage of the proceeding, Plaintiffs are not required to prove
notive, see Fed. R Civ. P. 9(b), and the allegations are
specific enough to accord with Fed. R GCv. P. 9(b).

B. State Givil Conspiracy Cainms, State Consuner
Protection Statutes

The Court declines to reach the nerits of the notions to
dismss the nultiple state | aw cl ai ns, which were briefed
i nadequately. The Court will address these state |aw clains at
the summary judgnent stage.

C. Toget her Rx d ai ns

Plaintiffs claimthat Defendants illegally manipul ate AW s
t hrough the creation of a discount card program - the Toget her Rx
Program — to share price data, fix prices and stave off public
inquiry.

In response, Together Rx LLC (“Together Rx”) and its nenber
conpani es® (col lectively, the “Together Rx Defendants”) nove to
di smss Counts V (Section 16 of the Clayton Act, 15 U.S.C. § 26),
VI (Section 1 of the Sherman Act, 15 U S.C. § 1), VII (various
state antitrust statutes), VIII (RICO 18 U S.C. § 1962(c), (d))

and X (G vil Conspiracy) of the AMCC, all counts directed agai nst

> The eight nenber conpani es of Together Rx are: Abbott
Laboratories; AstraZeneca Pharmaceuticals, L.P.; Aventis
Pharmaceuticals, Inc.; Bristol-Mers Squi bb Conpany; SmthKline
Beecham Cor poration d/b/a @ axoSm thKline; Janssen Pharnaceutica
Products, L.P. and McNeil-OPC, Inc. (both affiliates of Johnson &
Johnson); and Novartis Pharmaceuticals Corporation.
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t he Toget her Rx Program®

The AMCC nmakes the followi ng allegations regarding the
Together Rx Program I n 2001 or 2002, the Together Rx Defendants
agreed to establish a programto offer drug discounts to ol der,
uni nsured and poor consuners. (1 542-544.) To inplenment the
program they fixed the AW “spread” (the difference between
publ i shed AWP and t he whol esal e acqui sition cost or “WAC’) on
over 170 wi del y-prescribed brand-nanme drugs purchased through the
program (“Together Card drugs”). (91 544.) The Together Card
Program has caused Plaintiffs and the nati onwi de end- payor
Together Card class to pay nore for Together Card drugs. (1
545.) Plaintiffs therefore allege a conspiracy “to raise, fix,
mai ntai n and/ or stabilize” the AW spread. (T 545.) Another
pur pose of the program according to the AMCC, was to allow the
Toget her Rx Defendants to respond to public pressure over
escal ating drug costs. (Y 550.) The Together Rx Program was
| aunched in April of 2002. (Y 560.)

As proof of this scheme, Plaintiffs allege that the Toget her
Rx Defendants simultaneously and uniformy increased the spreads
bet ween posted AW’ s and WAC' s on over 80% of their Together Card
drugs in order to provide an incentive to others in the

distribution chain to participate in the program an incentive

6 Def endants address the non-antitrust clains only summarily
and the Court declines to dism ss them
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that operated to the detrinent of end-payors (like insurance

conpanies and health plans). (11 588-591.) The effectively-

simul taneous timng of the Together Rx Defendants’ increases in

AWP spreads is unprecedented in terns of the nunber of products

per manufacturer and nunber of manufacturers within the

pharmaceutical industry. (Y 592.) Notably, each of the seven

Toget her Rx Defendants achi eved precisely a 25% spread foll ow ng
the formation of the programas shown below. (9§ 591.)
Together Together AWP WAC AWP AWP WAC AWP
Card Card Drug Before Before Spread After After Spread
Defendant Alliance | Alliance | Before | Alliance | Alliance After
Alliance Alliance
Abbott Biaxin 500 mg $396.72 $334.08 | 18.8% $437.98 $350.38 25%
#60
AstraZeneca Prilosec40mg | $6,171.66 | $5,143.0 20% $6,621.6 | $5,297.3 25%
#1000 4 7 4
Aventis Allegra60 mg $118.26 $98.63 20% $123.29 $98.63 25%
#100
BMS Tequin 400 mg $818.86 $682.27 20% $895.48 $716.38 25%
#100
GSK Combivir $1,241.26 | $1,034.3 20% $1,370.5 | $1,096.4 25%
#100 8 5 4
J&J(Janssen) | Risperdal 2mg | $2,320.10 | $1,933.4 | 20% $2,535.2 | $2,0281 | 25%
#500 2 0 6
Novartis Exelon $246.96 $205.80 20% $267.29 $213.83 25%
2 mg/mi
The total percentage of all Together Card drugs manufactured by

t he Toget her
i ncreased from25.5%in 2000,

Plaintiffs contend that

to 92% by 2002.
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i ncrease of the AWP spread on Together Card drugs diluted any
meani ngf ul discount for the relatively small nunber of eligible
consuners and raised the price for other consunmers significantly
beyond what was charged prior to the Together Card Defendants’
formation of the alliance.” (Y1 10, 593.)

Def endants contend that all conspiracy counts should be
di sm ssed because the factual allegations “nake no econonic
sense” and because Plaintiffs |ack standing. The standard
governing notions to dismss pursuant to Fed. R Cv. P. 12(b)(6)

applies to an antitrust claim See Caribe BMAN Inc. V.

Bayeri sche Mdtoren Werke Aktiengesellschaft, 19 F.3d 745, 748

(st Cir. 1994). 1In antitrust cases “where the proof is largely
in the hands of the [defendant], dism ssals prior to giving the

plaintiff anple opportunity for discovery should be granted

sparingly.” Hosp. Bldg. Co. v. Trs. of the Rex Hosp., 425 U.S.
738, 746 (1976). However, sparingly does not nean never. A
plaintiff nmust allege sufficient facts in order to state each

elenent of the antitrust violation. See C.R Bard, Inc. v. Mud.

El ecs. Corp., 529 F. Supp. 1382, 1389 (D. Mass. 1982).
1. Sufficiency of Antitrust Allegations
Section One of the Sherman Act prohibits “[e]very contract,
conbination . . . or conspiracy, in restraint of trade.” 15
US C 8§81 (1997). That |anguage establishes two prerequisites

for a Section 1 claim Podi atrist Ass’'n v. La Cruz Azul de
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Puerto Rico, Inc., 332 F.3d 6, 12 (1st Cr. 2003). First, the

plaintiff nmust show concerted action between two or nore separate

parties. Mnsanto Co. v. Spray-Rite Serv. Corp., 465 U S. 752,

761 (1984). Second, the plaintiff must show that such action

unreasonably restrains trade. NYNEX Corp. v. Discon, Inc., 525
U S 128, 133 (1998). A small set of acts constitute per se

vi ol ations of Section 1 because the acts are regarded by the
Court “as sufficiently dangerous and so clearly w thout redeem ng
val ue that they are condemmed out of hand, that is, wthout a

showi ng of wongful purpose, power or effect.” Eastern Food

Servs., Inc. v. Pontifical Catholic Univ. Servs., Inc., 2004 W

110844, at *2 (1st Cr. Jan. 20, 2004). Thus, “proof of the
defendant’ s power, of illicit purpose and, of anticonpetitive

effect” are irrel evant. U.S. Healthcare, Inc. v. Heal thsource,

Inc., 986 F.2d 589, 593 (1st G r. 1993).
Price fixing agreenents qualify for the per se |abel.
“Stabilizing prices as well as raising themis within the ban of

8 1 of the Sherman Act.” United States v. Container Corp. of

Am , 393 U. S. 333, 337 (1969). “Under the Sherman Act a
conbi nation formed for the purpose and with the effect of
rai sing, depressing, fixing, pegging, or stabilizing the price of
a coommodity in interstate or foreign commerce is illegal per se.”

United States v. Socony-Vacuum G| Co., 310 U S. 150, 223 (1940).

Def endants’ core argunent is that Plaintiffs have not
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al | eged an economi cally plausible theory because Defendants have
no econom c incentive to collude to increase AW s or the “AW
spread” on Together Rx drugs. The Supreme Court has hel d that

“if the factual context renders [plaintiff’s] claiminplausible —
if the claimis sinply one that nmakes no econonm c sense —
[plaintiff] nust come forward with nore persuasive evidence to
support their claimthan woul d ot herw se be necessary.”

Mat sushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U. S.

574, 587 (1986). Followi ng this precedent, courts have di sm ssed

antitrust conspiracy clains where a plaintiff has presented

not hi ng nore than “unlikely specul ations.” DM Research, Inc. V.

Col I ege of Am Pat hol ogi sts, 170 F.3d 53, 56 (1st G r. 1999)

(hol ding that allegations of a “conspiracy” or “agreenent” “m ght
wel | be sufficient in conjunction with a nore specific allegation
— for exanple identifying . . . a basis for inferring a tacit
agreenent,” but reasoning that “the discovery process is not
avai |l abl e where, at the conplaint stage, a plaintiff has nothing

nore than unlikely speculations”). See also Car Carriers, lnc.

v. Ford Motor Co., Inc., 745 F.2d 1101 (7th Gr. 1984) (holding
that “a conplaint nmust contain either direct or inferential
al l egations respecting all the material elenents necessary to
sustain a recovery under sone viable |legal theory”).

Def endants argue that the Together Rx transactions all eged
by Plaintiffs make no econom c sense. |In one type of transaction
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specifically alleged in the AMCC, Novartis offered its drugs to
Together Rx Card holders with incones |ess than $24,000 for a
flat fee of $12 per prescription. The difference between $12 and
the price the pharmacy charges for the drug is the anbunt of the
subsi dy provided by Novartis. (Y 558.) Defendants argue that an
increase in AW spread would actually hurt each drug conpany,
whi ch woul d have to pay nore in subsidies to each retail pharnacy
with no offsetting increase in revenues. |In another type of
Toget her Rx transaction alleged by Plaintiffs, the manufacturer
pays a specific dollar subsidy and the cardhol der pays the
di fference between that subsidy and the pharmacy’ s selling price.
Wth respect to this type of transaction, Defendants point out,
i ncreasi ng the spread between WAC and AWP does not increase the
revenue the Defendant nmanufacturer receives. Therefore,
Def endants argue, the theory behind the entire all eged conspiracy
i S nonsensi cal .

Plaintiffs argue that a conspiracy which stabilizes a
vol atil e market and fixes both prices and discounts is a classic
exanpl e of a horizontal, per se violation of the Sherman Act.
The AMCC al | eges that the Together Card Program was created, at
|l east in part, to stave off congressional and public scrutiny.
(T 550.) Moreover, froman econom c viewpoint, Plaintiffs argue,
i ncreasing the AWP spread on the 170 drugs would shift the
financi al burden of the Together Card Program onto non-Toget her
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Rx third party end-payors and create “spread dollars” for others
in the distribution chain (like pharmaci es and whol esalers). 1In
other words, it functions as a cross-subsidy placed on end-payors
to incentivize these other entities to participate in the
program

In light of the extrenely conplex nature of drug pricing,
the record is inadequate for fully evaluating either argunent.
It is worth pointing out, however, that Defendants have not given
a plausible reason why they all sinultaneously created the sane
spread for market based reasons. At this stage, with al
reasonabl e inferences drawn in their favor, Plaintiffs have not
al | eged an i npl ausi bl e econom c or political theory.

Def endants al so argue that parallel price novenents al one

are insufficient to establish a conspiracy. danp-Al Corp. V.

Cast Iron Soil Pipe Inst., 851 F.2d 478, 484 (1st G r. 1988)

(finding that evidence “consisting of little nore than” “foll ow
the-leader” price lists for virtually identical products “would
not permt a finding of nore than such i ndividual,

i nt erdependent, price setting”). “Since nere parallel behavior
can be consistent with i ndependent conduct, courts have held that
a plaintiff nust show the exi stence of additional circunstances,
often referred to as ‘plus’ factors, which, when viewed in

connection with the parallel acts, can serve to allow a fact-

finder to infer a conspiracy.” Apex Gl Co. v. D Mauro, 822 F.2d
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246, 253 (2d Gr. 1987). Such circunstances m ght include a
common notive to conspire or a high level of inter-firm
comuni cations. 1d. at 254 (citations omtted). See also

[llinois Corp. Travel v. American Airlines, 806 F.2d 722, 726

(7th Cr. 1985) (explaining that “to show conspiracy indirectly
the plaintiff must denonstrate that the firmis behaving in a way
that is inconsistent with unilateral decisionmaking,” i.e., that
“the defendant acted in a way that, but for a hypothesis of joint
action, would not be inits own interest”).

The Plaintiffs’ Together Rx allegations include nore than
mere parallel pricing. The AMCC all eges, for exanple, that the
Toget her Rx Defendants joined the Together Rx programw th the
common notive of staving off Congressional and public scrutiny (1
550) and that the Together Rx programfacilitated the sharing of
price information. (9 546.) Moreover, the Together RXx
Def endant s si nul taneously created identical AW spreads on
several wi dely-prescribed drugs, raising a reasonable inference

of conspiracy. (1 592.) O . Cayman Exploration Corp. v. United

Gas Pipe Line Co., 873 F.2d 1357, 1361 (10th G r. 1989)
(affirmng dism ssal of horizontal price-fixing conspiracy claim
where plaintiff “did not identify the alleged conspirators, when

or how they functioned, or the nature and extent of [defendant’s]

participation in the alleged conspiracy”); Yellow Page Sol utions,

Inc. v. Bell Atlantic Yell ow Pages, 2001 W. 1468168, at * 14

34



,esERVQ)
02/26/04
10:27 AM ET,
%, &
ML we:

(S.D.N. Y. Nov. 19, 2001) (dism ssing conplaint where “plaintiffs
do not allege, as they nust” when or where any unl awful agreenent
was nmade, or by whom or why the parties would enter into this
agreenent, or that uniformpricing policies are “anything other
t han i ndependent, parallel conduct nmeant to maxim ze each party’s
own revenues”). The Together Rx Plaintiffs, by contrast, have
al | eged parallel novenents, as well as sufficient “plus” factors
to survive a notion to dismss.

2. Standing

Plaintiffs bring their Together Card clains on behalf of the

fol |l ow ng proposed cl ass:

Al'l persons or entities in the United

States and its territories who paid any

portion of the purchase price for, or who

rei nbursed any portion of the purchase

price of, a drug covered by the Toget her

Rx Program on the basis, in whole or in

part, on the published average whol esal e

price during the tinme period January 1,

2002 up to and including the present.
(7 604.) Defendants argue that Plaintiffs lack standing to
assert their clainms because no Plaintiff is enrolled in the
Together Rx Program The Plaintiffs assert they either paid for
or were reinbursed for Together Card drugs, the prices of which

were based on AWP. Therefore, Plaintiffs have standing to assert

their clains.” See RSA Media, Inc. v. AK Media Goup, Inc., 260

" The Court does not decide at this point whether Plaintiffs
have standing to assert clains on behalf of elderly program
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F.3d 10, 14 (1st Cr. 2001) (“Although we technically bal ance the

six factors [articulated in Associated Gen. Contractors of Cal.

Inc. v. Cal. State Council of Carpenters, 459 U S. 519 (1983)] to

determne if standing is appropriate, this Court has enphasized

the causation requirenents of that test.”); Mrales-Villalobos v.

Garcia-Llorens, 316 F.3d 51, 55 (1st GCir. 2003) (overturning

grant of nmotion to dismss for lack of antitrust standing where
plaintiff alleged but-for causation and direct injury and court
found “no reason why . . . the injury to her would not be of the
kind that antitrust |aws are intended to address”).
ORDER
Def endants’ notions to dism ss the Arended Master

Consol i dated Conpl aint are ALLOANED I N PART, DENIED IN PART. The

notion to dismss Count | is ALLOANED. The notion to dismiss the
ot her counts is DENlED. The Court di sm sses Hoffman-LaRoche, the
clainms involving Viranune, and the clainms by an association

agai nst a defendant from which none of its nenbers purchased
drugs. The stay of discovery as to nulti-source drugs is |ifted.
Plaintiffs nust respond to the jurisdictional and service issues

with respect to B. Braun of Anmerica by August 24, 2004.

S/ PATTI B. SARIS

enrol | ees.
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United States District Judge
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