
he 2001 Myners Report character-
ised the investment consulting in-
dustry as “best described as a small, 
low-profitability market in which 

a handful of long-established firms offer similar 
products and limited expertise in some important 
specialist areas..” [Section 4.44]. Some six years 
later it could be argued that the situation is very 
similar, where the top four pension consultancies 
have an estimated 70% of the market. The largest 
traditional investment consultants (typically “bun-
dled” with more general advice) still dominate the 
UK pension scene. However there are a number 
of developments that may threaten this status 
quo in the future.

In the 1990’s, the services provided by in-
vestment consultants typically focused on the  
following:

l Definition of investment objectives and in-

vesting guidelines after review and consultation 
with the trustees and the employer.

l Construction of an asset-allocation approach 
to achieve the investment objectives and formula-
tion of a plan for implementation (eg which often 
took the form of a single investment in a balanced 
mandate).

l Establishment of investment-performance 
benchmarks and targets to measure and evaluate 
performance (often against a peer group or WM 
Median).

l Identification of qualified investment man-
agers and assistance in selecting the investment 
manager(s) for the mandate(s).

l Review of the investment managers’ per-
formance against the agreed performance bench-
marks (typically with little statistical analysis of the 
risks that were being undertaken).

The introduction of statement of investment 

principles, which meant that the asset allocation 
of individual schemes should be aligned to their 
particular circumstances, and the severe equity 
bear market during the early part of this decade 
accelerated the move to creating specialist man-
dates rather than investing in a traditional bal-
anced fund. One of the consequences of this was 
that the range of investment managers that the 
consultant had to follow increased substantially. 
This coupled with newer areas for investigation 
and investment such as liability driven investment, 
portable alpha, private equity, hedge funds and 
other alternative investments has greatly added to 
the complexity of the advice. For many the con-
clusion of this is that only the very largest invest-
ment consultancies can possibly cover all these 
asset classes to an appropriate level and this will 
cement their leadership position. However oth-
ers believe there still is likely to be a significant 

role for other type of consultants and approaches. 
Before examining the reasons behind these views, 
it is useful to review the industry background.

Broadly the investment consultancy providers 
can be split into three categories: 

l The large, leading consultants who provide a 
one stop-shop for all aspects of actuarial and in-
vestment advice to large numbers of clients and 
have an international scope. 

l Mid-size to small generalist consultancies 
that provide most services and serve a moderate 
number of clients.

l Specialist consultancies that provide exten-
sive expertise in particular investment areas (e.g. 
asset allocation, private equity, hedge funds, swap 
pricing, etc).

Some of the key advantages of each type of 
consultancy approach regarding investment advice 
are given in Chart 1.
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Phil Irvine, director of advisory services at Liability Solutions, examines the challenges facing investment consultants and finds 
that despite a shifting universe there is room for all levels to work together

When a class action is filed in the US, in-
vestors who qualify to participate have 
three choices: (1) they can remain in 
the class and seek to lead or control  

it by becoming a Lead Plaintiff; (2) they can remain in the 
class but take no leadership role; or (3) they can opt out of 
the class and file an individual action against the same de-
fendants being sued in the class action.  

All of these options provide an opportunity for institution-
al investors to help satisfy their fiduciary obligations to their 
beneficiaries and to use the litigation to demand important 
corporate governance improvements when engagement is 
not an option.  

Nevertheless, the decision of which course of action to 
pursue is an important one, particularly for investors with 
significant holdings in the defendant corporation, as it will 
determine the level of involvement and influence of the in-
stitution throughout the class action proceedings.  

Becoming a Lead Plaintiff
European institutional investors during the past several years 
have been motivated to take an active role in US sharehold-
er litigation by seeking to become the lead plaintiff in these 
actions.  

There are a number of reasons for this activism.  Because 
engagement options in the US are much more limited than 
in the UK or Europe, some European institutional investors 
have been motivated to create policy of being active in US 
litigation as their form of engagement for their US equity 
portfolio.  

Others have not made this distinction and have chosen 
to play an active role in US litigation precisely because the 
wrongdoer is a European company.  In this situation, the 
motivation is to ensure that Europeans prosecute actions 
against local companies. 

Under US law, within 60 days after the first case is  
filed, investors desiring to take a more active role in  
securities class action litigation can apply to the court to be 
a Lead Plaintiff.  

A Lead Plaintiff in a securities class action is responsi-
ble for defining the Class, evaluating the sufficiency of a  
settlement, overseeing the litigation, and determining  
the lawyers’ fee in the litigation which is subject to court  
approval.  

In addition, the Lead Plaintiff owes a fiduciary duty to the 
other class members in that it will protect the interests of 
the class and not just its own well being.  When the 60-day 
deadline expires, the court will look to various characteristics 
of those investors competing to be Lead Plaintiff and make a 
determination as to which investor or investors should lead 
the class action.  

When selecting a Lead Plaintiff, courts often consider the 
size of investors’ losses, whether the investors are individu-
als or institutions, and whether the investor has any poten-
tial conflicts with the proposed class.  

Participating as a Class Member
If an investor chooses not to take a leadership role in the 
litigation, or is not chosen by the court to be Lead Plaintiff, 
it can still participate in the action as a passive member of 

the class.  Passive participation means proactively claiming 
a pro rata share of any monies that have already been re-
covered in a class action by filing claim forms.  

In the last five years, over $37 billion has been made 
available from securities class action settlements in the 
US. Yet, a recent study showed that “on average, roughly 
28% of eligible institutional investors filed claims in these 
settlements.  In other words, almost three out of four  
institutional investors are not filing claims for monies that 
belong to them.  

“The average mean loss is very substantial in these cases:  
almost $850,000,” according to the same authors. Filing 
claim forms does not obligate any investor to take an active 
role in any shareholder class action.

Opting Out – Filing an Individual Action
A third option that is being used more and more by institu-
tional investors in recovering monies as a result of securities 
fraud, in the appropriate situation, is opting out of a class 
action.  

In general, the Lead Plaintiff in a large securi-
ties class action has considerable power to help  
secure significant monetary recoveries and govern-
ance enhancements.  However, some actions are  
better suited for an individual action, rather than a class ac-
tion.  

This may be the case when the allegations of corporate 
wrongdoing are insufficient at the 60-day Lead Plaintiff 
deadline but are strengthened by subsequent corporate dis-
closures; when a currently pending class action is being led 
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Generally the strengths of any one group can 
be their biggest weaknesses. Hence for large con-
sultancies the broad house views and the need 
for consistency may mean investment decisions 
are unwieldy and preferred asset managers may 
be subject to dramatic cash inflows that hinder 
future performance. 

Whilst key man risk is less of an issue for such 
firms, regular staff turnover may mean the cli-
ent feels service levels could be affected. For the 
smaller generalists, the more personalized be-
spoke service may come at the risk of less wide 
coverage of the entire investment spectrum. 
Selecting a specialist external consultant will re-
quire additional time and effort from the trustees 
rather than going with their existing consultant.  
Overall the choice of consultant should be de-
pendent upon the individual requirements of the 
pension scheme and the value that the trustees 
place upon the particular service from the indi-
vidual consultant(s) within each practice.  

It is clear that the largest consultancy groups 
have more resources to investigate the invest-
ment universe; however does this mean that they 
have done a better job in selecting managers and 
constructing appropriate investment portfolios. 
Some would argue the evidence on this is not 
proven. Whilst a number of the largest consult-
ants allow access to “model portfolio” perform-
ance figures, the view of many is that investment 
consultants have undergone far less scrutiny and 
measurement than the fund management com-
munity. A part of the problem lies with the fact 
that consultants typically do not make the final 
manager selection decision, as this resides with 
the trustees. In the UK one specialist consult-
ant – Blackett Research – provided an evaluation 
service of investment consultants based upon 
the consultant’s proposed manager short-list. 
However this firm closed at the end of 2006 due 
to lack of funding and this independent service is 
no longer available.  

A development that should make it easier to 
assess the quality of consultant’s investment ad-
vice is that a number of the consultants are offer-
ing their own multi-management products or are 
negotiating performance fees for creating portfo-
lios that aim to out-perform agreed benchmarks. 
Whilst this trend makes it far easier for clients to 
regularly review their investment consultant (as 
recommended by the 2005 Morris Review) it is 
seen by many as compromising the independent 
role that consultants traditionally have played in 
evaluating the effectiveness of the asset managers. 

One example where a consultant has avoid-
ed this potential conflict is Aon’s sale of its UK  
multi-manager business to Close Brothers  
Group this year.

As some consultants become product provid-
ers, other financial organisations are seeking to 
move into the space the investment consultants 
traditionally occupy. Investment banks have been 
raiding the actuarial firms to hire staff to create 
liability driven investment solutions. These prod-
ucts aim to provide a more holistic approach to 
managing assets (within agreed tolerances) to 
more closely match the cash flow properties of 
the schemes liabilities. Whilst these products do 
not replace the investment consultant they cer-
tainly change their central function within asset 
allocation and manager selection. 

Another challenge to the role of the investment 
consultant is from the asset management commu-
nity with the introduction of the “new balanced” 
fund concept. This allows asset managers a flex-
ible mandate across a wide range of asset classes 
to achieve a specified investment objective. This is 
could be viewed as an attempt to wrest the asset 
allocation decisions back to the fund management 
industry. Both Mercer Investment Consulting and 
Watson Wyatt have publicly attacked the merits 
of this approach. One of their arguments against 
this is that in 1999, the managers of balanced 
pension funds increased their already high eq-

uity weightings at exactly the wrong time. Hence 
they enquire “why should it be different next time 
around?” It could be argues this argument is a lit-
tle misleading. Fund managers of the 1980s and 
90s won balanced fund mandates primarily by hav-
ing better returns than their competitors (subject 
to giving a reasonably coherent pitch on their re-
sources and process). 

This process, overseen by the investment con-
sultants, gave a significantly lower weighting to 
the risks that were being undertaken to achieve 
these returns. Whilst discussion centred on infor-
mation ratios (a measure of relative risk), there 
was very little emphasis on quantitative measures 
of absolute risk levels. For example, few presen-
tations during this period focused on the Sharpe 
or Sortino ratios of their past performance. 
Hence fund managers behaved in a way that they 
were incentivised to do to win mandates ie take  
more risk to get higher returns. Over the period 
from 1980 to the end of the 1990s, the average 
equity exposure of a balanced fund rose from 
around 50% to over 75%. There seems to be no 
obvious reason why fund managers should be less 
able than consultants in achieving a target risk ad-
justed return objective. Additionally, it probably 

is a case of “having one’s cake and eating it too” 
from consultants that are moving into the asset 
management territory to warn asset managers 
that “any attempts to bypass the consultants will 
not be welcomed.”

Overall in an increasing complex world, the 
position of the largest investment consultancies 
should be ever more secure. However investment 
banks, asset managers, fiduciary management of-
ferings, pension buy-out firms are all at the mar-
gin challenging their role. Whilst smaller, generalist 
consultants have always competed primarily on 
the level of their more personalised service, a re-
cent trend is for complementary smaller consult-
ants to work together. 

Liability Solutions, a specialist investment con-
sultancy focusing upon absolute return and funds 
of hedge funds mandates, has collaborated on a 
number of pitches with other mid-size, general-
ist consultancies where the pension scheme cli-
ent required a cohesive one-stop solution. Whilst 
these strategic partnerships are unlikely to threat-
en the dominant position of the existing major 
consultants they can increase the choice open to 
pension schemes and possibly allow more tailored 
and innovative solutions.

Chart 1: key advantages of each type of consultancy approach

Source: Liability Solutions

by investors that are unlikely to adequately protect the inter-
ests of all members of the class, particularly the interests of 
foreign investors; or where the investor has suffered a par-
ticularly large loss.

There are several reasons why investors may want to “opt-
out” or exclude themselves from the class action and bring 
their own individual action in the US:

First, if the court has already appointed a lead plaintiff in 
the class litigation, no other investor will be able to influence 
how much money is recovered for the class and whether ap-
propriate governance reforms are incorporated into any final 
settlement.  

For this reason, any institutional investors who wish 
to have a greater voice in the results of the litigation  
may choose to opt out of the class and file their own  
actions.  

Second, investors can sometimes achieve a greater per 
share recovery by filing their own individual actions, partic-
ularly if their losses are substantial or if they are part of a 
group with a substantial collective loss.  

For example, a number of institutional inves-
tors opted out of the AOL Time Warner, WorldCom 
and Qwest class actions, and secured recoveries that 
far exceeded the per share recoveries obtained on  
behalf of class members in each of the related  
class cases.  

Although there is no definitive threshold for filing an indi-
vidual action, an investor’s loss should be large enough to 
give the investor leverage with the defendants to bring its 
own claim apart from the class action.  

Third, unlike a Lead Plaintiff in a class action, investors 
who bring individual actions do not assume any fiduciary re-
sponsibilities for other investors.  

Fourth, there is minimal risk.  Opt out actions are usu-
ally filed before the same judge who is handling the pending 
class action.  

This is a benefit as the judge has already developed a 
good understanding of the facts surrounding the fraud  
and is in a better position to oversee both the class and  
individual actions.  Additionally, settlements reached in indi-
vidual actions are often kept confidential and are not publi-
cized.

Fifth, the process for opting out is quite simple.  US class 
actions are “opt out” actions, which means that investors 
are automatically included in the class unless they specifical-
ly exclude themselves.  Therefore, an investor would merely 
need to authorize counsel to file an action on its behalf.

Staying Informed
No matter what course of action or level of involvement an 
investor decides to take with respect to any particular secu-
rities class action litigation, it is essential for institutions to 
monitor the securities in their portfolios and stay informed 
of settlement proceeds to which they may be entitled.  

Indeed, since every lawsuit depends on its own circum-
stances, the best way for investors to determine whether  
to opt out or not to opt out of a class action is to  
make as informed a decision as possible based on the  
merits of the lawsuit and the institutional investor’s individ-
ual situation.

Robert M. Roseman, one of the founding partners of 
Philadelphia-based Spector, Roseman & Kodroff, P.C., 
chairs the firm’s domestic and international securities 
practice.  Mr. Roseman focuses his practice on inves-
tor protection issues, including the enforcement of the 
federal securities laws and state laws governing of-
ficers’ and directors’ fiduciary duties.  In that role, he 
works with European and domestic institutional inves-
tors on investor protection and corporate governance 
matters. 
Contact: rroseman@srk.com
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Type of Consultant	 Advantages
Large & International 	 Have substantial resources and hence are expected to have wide coverage of 	
		  all investment offerings
	 Able to express house views and hence have lower key man risk
	 International perspective of group can assist multi-national companies 
	 One stop-shop hence clients need only deal with one institution
Medium to Small Generalists	 Ability to give a more personal service to clients and clients may feel that 		
		  they are “bigger fish in a smaller pond”
	 More likelihood of dealing with senior, experienced staff 
	 Possibly keener pricing
	 Easier to give innovative advice as less need to worry about consistency 		
		  across client base
Independent Specialist	 Deep, but narrow expertise in chosen area of specialisation
	 High likelihood of dealing with senior, experienced staff


